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IN THE BIGH COURT OF JUSTICE, WESTERN STATE OF NIGERIA
IN THBE EXITI JUDICIAL DIVISION
gom‘s.x &7 ADO-ERTITI

ZFORE THE HONOURABLE MR. JUSTICE EBENEZER BABASANYA CRATG B
- JUDGE :

"PRIDAY THE 7TH DAY OF JuLY, 1972 ; :
Suit NO.AK/33/63
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gba mliiam adewasi - g
~ The onirun of Irun for himself - =Plaintiff
. and om behalf of Irun people

¥Se

Chief Adeveye, Onimesi of Imessi )
- Lashigidi for himself ané on - Defendanta
: behalf of Imessi peopls

parties present. i
Chief adeyefa, Olagunju w:t.th him for Piaimtiff.
.Fagbemi, G}ae}.ape m.i:h him for the Defendani.
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J U ﬂ G MENT ,
Tﬁeplainﬂffmthismtwtiﬁmsfmmmm s
instituted this actlon aga}.nst the pefendant on behalf of himself

-
and the pecopi€ of Irun. .His claim is for:

"-'{i} Declaration of title to a piece of farmiand situated
at igbolufm surslere in Irun District. -

(il; Iajxmi:tion @esi:rainiﬂg +he defendant his servants and
- agents from further trespassing into the said farmland.®

The Defendant, whe is alsc the Onimesi of :@ssl Lashicidi agreed %o
be sue:} 23 representatlve of his p=ople. 2 ’
'ﬂus case has har?« a long aad cheguered history. The plaiptiff's
r:.t was f::.leé in the old Akure Judicial Division on the Sth of Aug-
ust 4963, and was later- transfered to -the Ekiti Judicial Division
when the Division was created in 3968. Because of warious admini-
strative dxffzcult:,es, it ﬂas not possible to hear the suit uatil -
- January 1971. There were altegather 42 hearing days ard whem Court |
sittings ended on the 29th of June 1971, 2 total of 23 witmesses had
testified in the case. By this t+ide the annual High Court vacat:mn :
was near at hasd, ahd ]adgment was adjourned sine die. aggretahly,
it has’ not been possible since ‘then to deliver the judgment — again
because of =ore aﬁunistratxve difficulties and ﬁther pressmg judi- A
cial duties. 5 [
Before reviewing the: evzﬂaace, I shail state at this juncture
what ‘I coasider te be the background to this case. The parties o
this ‘action are two nelgbhcum.ng communities and the writ is ceoncCer-
ned with the piece of land 1y1ng in between t‘nelr twa towns (Irun

e iy 2 e

. -and Iness:. Lashigidi).
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6,-' Irun is in akoko Divisiom of the izestern State whilst Imessi Lashi-
'/ gidi is withia the Ekiti pivision. ceimsel ‘for the Defendant in his
-~ "' sadress sought a short cut to the whole case .when he submitted that

by wvirtue of Pubiic Notice Ho. 39 of 2851 {Exhibit 13} the aylm

River was made the boundary between the two Divisions and that there-

fore 21l lands lying to the West of this River should properly bebng

fo the Defemdant. Chief Adeyefa in reply, argued that boundaries- i

made by Governmeai: are for adminisktrative purposes only and that these

boundar:.es caulé not create pew rights or sxtinguish old ones which ;
% had remaineﬂ vested in well established communities. : ;

I have consz.dete& the submissions of both Counsels and 1t seems
to me that these arguments do. not adeguately state the correct posi-
tion. I; of tmz:se, agree witk Chief Adeyefa that administrative
divisions cannot by themselves alons establish title to land, nnless
it is so exaressed in the Ias‘cruments creating the Divisions. It is
well known that scmetimes these durls ons are changed freom time te
time depending on political expediency or administrative reforms,

" and in this respect not much feiiance can be placeé on Divisionz=l
' boundaries as such. But.I also appreciate that no Government instru—
ment would place a town im one Bzvxszon and locate the land ommed sbhy
"that town in another Division several miles away. The land owned iby -
a town is rea_sanébly expected to be within its immediate vacmty- '
vhere, however, .as in tkis case, ibe two towss are In Twe comtigucus
D{visions it becomes even more difficult to say which of the parties
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owns the land in between uhless thers is 2 Governseant Map or Iastru—
ment making- this cie=r beyond any.doubt. In the case o= band, Imessi ’g
Lashigidi has been said to be within the Gboyin District Council of :
| the Ekiti Division; whilst Irun is In ikoko Division. In his aﬁﬂress,%
A . the Defence Counsel submitted with a Ict of emphasis that since tie ¥
land in dispute is #Sthin the immediate vicipity of Imessi Lashigidi,
it .si:mzld be held to be within the Goonyin District Council. Refe-

: rence was made by Ce\msel to Wel.L.N. No. 21 of 1962 — the Imstrument

* ) creating: thgv{:oml. In paragraph 3 of this Instrument it is pro-

i vided “thats” : % ’ ‘ ;

n3.: The srea of authority of the Council shall ‘be Ode, i
Imessi-Lashigidi, Agbado, -1jan, Alsegba, Iiucmoba and Egbe.®

I ohserve that mmpartaf tiaeznsz.rument is the extent of sach of
the towms cuast}.tat:mg the Council given. I cannot alsc forget that
the land in dispute is also within the Iimmediate borders of IZrun tomn.
: Consequently it is impossible to say from this Instrument whether the
: land in dispute is part of Imessi land or part.of Iruam. In such cpa—
3 txgumzsaaﬂﬁs&tfnicasessﬁchast&zese,;tlsmgvmﬁﬂtthems
i is on the Pla:mtlff to show hy satxsfactor:y traditional evidence or
by pos;t:.ve and sumerous acts of owmership that bhe is entitied o the .
' land which be claims. e = .

% I would also Izke to say that I have not derived mmch help ezther‘
from the Gazette Notice (Exhibit 13) or the Government Map of Ondoj
Provice (Exhibit 2) tendered by the Mefemdant.
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" For one thing I find that whereas the Notice was promulgited ia-.
; 1951 the Map was produced in 1958, some 7 years sfterwards and there
| nothing to show that the Plan was drawn with reference to the
Gazette Notice Exhibit 13. 1in this respect it would be cbserved that

2 T T ' .

several details mentioned in the Notice are not to be found on the
m=ap - for example, the starting Survey Beacon EG. C.P. 385 is not
shown, nor were the touwns, Edda, Ufe, 0do, Uro, Iworo mentioned in
the ‘Gazette Wotice as being on the eastern boundany, indicated in
the Map Exhibit 2. '

In consequence, I am unable to hold that the Gazette Hotice
Exhibit 13 has established the title of the Defendant to tne land.

I shall now coasider the Piaintiff's claim. His claim to the
land in dispote is adeguately set out in his Statement of Claim.
In it, the Plaintiff averred that the land has belonged to the Irum
people “from time immemoriail® and pleaded Furthes

*S. If is part of the land first settled upon by the first

g;;rgﬁ QZZtglg:g gi;sfoll?uers when %?ey migrated from

6. The first Onirun settled at the present site of Irun
and directed one ©f his followers the Qlufinmi (Onirants
younger brother) to settle on the land ia dispute and
caltivate it. g : i

7. Dburing the stianro Eribal wars the Olufinmi moved from
- = ‘ghelandindispnteandsettledmﬁgwiﬂst&e.
Onirun’ at Irun.

. 8. After the said tiibsl wars the Zend im dispute contimmed
to be cultivated by the . 0luFinmi his family and the peo-
ple of Irun in general.w

The pi=intiff then averred in paragraphs 14 - 16 that the undisputed
land lying west of the land in dispute was granted by Cnirun Osho
Shishimoga te one Lashigidi to settle on. ter pns Yava nigra!:eé:
from Imessi Olojacke amd wis permitted by the Onirun Shishimoga to
settlie with Lashigidi on the said undisputed land. ¥Yaya later be-
came the first Onimessi of Imessi Lashigidi. “The Plaintiff then
pleaded that. - p : ;

®17. Sometime =go, the Defendant and his people crossed the

the western boundary of the iand in dispute anéd unlaw-
fully entered therein.” ’

On the Bart of the Defendant he pleaded that his ancestors
settled on the land in dispute and that they have from time immemos
rial performed acts of ownership on the land. <{See paragraphs 4,

5 and 8 of the Statement of Defence.) The Onimessi gave evidence
to this effgct- and called a witness Chiof Onieri 3rd P.¥x wiio con-
firmed the evidence of the Settlement. When the Plaintiff, Oba
Adewusi testified he bave a different version of the historical de-
tails and of how the Defendants (Imessi people). came £0 be on the
land in dispute. This is what he said during his examination—in-
chief:
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Rajayvi glufimi asked Chata for permission to settle

on the present land with his (ajavi®s) people. ajayi

and kis people setiled thefe and continued to live on

the iand. Some years later, one Iashigidl came from

Oye and asked to settle with Ajayi. Ajayi toek hi= to

his brother, QObaia, who agreed with the propeszi. Both

Ajayi and I.ashigidi continued to live on the land in

.dispute. Some years later, during the Atianro tribal

war, the Nupe tribe invaded Zjayi and iashigidi opn this

Iland. ajayi sent to Obata for sid. Obata sent some

warriors apd these helped to repel the attack. aAfter

. the.conguest, Ajayi joined obata in Irun town, baot Ajayi

and hi= pecple continued to cultivate the land in dispute

Lashigidi howebér rempined:-on theslaf@tinidispete perma-

nently. Lashigidi and his people were aisc cultivating

the land. - Irun people and Lashigidi peBple planied cocoa

k"aafanats a!l‘«'! Pa}.ﬂ ttees on The Iang in ﬁispllte.--,---‘-..‘

Ewgnt&ally Lashigidi died and Yeoya became the first Chief

of the land in dispute. He was called Onimessi of Imessi

Lashigidi.® - - :
It will be seen that the Plaintiff's account of the setilement
shows that both thé Irun people and the Imessi people jointly
settled on the land in Qispute and cultivated it in comson. ThS
bit of his evidence shows a marked departure from his pleadings
where he had averred that the Imessi people w=re allowsd fo seiiie
on a piece of undisputed land lying west of the land in dispute.

‘Mow it is 3 well kmown primciple of Law that a party is bound by

his pleadings and is not allowed o set up 2 case Gifferent from

what bas been pleaded. See

Sir Adesojl mierem. Ve aéedlre iSee N....L.R. 398.

.in tiae case of Hationsl ]:mrestmni: znd Property Co. Lid. ws. Tiae

'rhouan Jmmtzm Lt&- Suit HCG. S=C. ‘192{6? of itk aprxl,-f‘-

- 1569 {mmepwted), Slr Iaa Lesls.s J-Sd:- ﬂec}.az:ed that if such Evie
dence is. glve;z without objectian, the Court is entitled to treat
the iradmissible evidence as if it had never been agmitted.

After the Plaintiff had thus testified, the Court was ad—
3ourned £ili the ‘ollmag day. At the resnmd hearing, arw;hﬂ
wltness Chief aAudu Aruwa akn P.l. was called 'ca give ev..dem:e of

the settlement, and understandably, he attempted to repair the
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damage done to the Pilaintiff’s case by the Onirun the day beforea.

He stated that 20 years after Atianro war the Defendants asked

for land and were allowed to settle cn the lapd iying on the Wes-

{ i tern slde of Qronnsoke stream ‘Ih15 evz.dence accords with the
5 facts pleaded in the Statenent of Claim but 1 am unable to place
mach reliance on iz because it is Cisarly

Rl

‘in conflict with the
) evidence of the Plaintifs himseif and becanse I a= umable to say

that if this w:t.tness had .given evz.dence on the same day as the

L R St

? pla:.ntsz he womid not have stated the same historical details as

" dig the Plaintiffs, The bosition now is this: that the Plaintiffeg

" evidence-on traditional history is. contrary te his Pleadings ang
also Contradlcts tbat of his wltness {4th Pow.).
these conf:{:.cting stories,

In the Face of

Y D A sl R AT g

it is difficult to ascertain what is
_the true accaunt* Yet if traditional history is to be relied on, ;

L kbt

= e

two versioms it accepts- -I note tha.i: the Plaintiff is the tradi-

tional Ruler of Irun, whilst the £th P.u.

him.

is an elderly chief under .
I appreciats that these witnesses have spoken of events which

took pla.ce over huntred years age, and therefore outside their own

5
3.
z
3
i
b4

personal knowledge. In-such Cases, thelr demeancur is littie guide -

to the truth. - gSee Kojo 3T vs. Sonsue 1957 1 wW.L.R. 1223, | -

After givinhg due mas'ideratioa to the traeditional evidence
given for the Plaintiffs,

W R e T T 1

I find it unreliable and unsatisfactory
and I accordiagly reject it.

e e

" In spite of this, however, T wouid like to observe that the 5

e

traditional hlstory g:.vea by the Befmﬁaats was Itself a bare Sta-
z teilpent that thezr ances{:ors- had settled on the land.

is difficulf to say whai: ti;e trnt!z of - the matter is. In this res-
pect, Idomtflndfhehareassertmefseti:lmatefthedefm~
dants quite: convincing. I note that when Cross—examined on the
point the Onimessi {tradltiona}, Ruler of Imessi) said that he got
these historical details from some documents in the National &rchi-

ves, but he did not produce the said documents,’
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Ii: is of Tourse true that the Defemiant has pot counter-cilaimed
and the onus is on the Plaimtiff to show by satisfactory evz.deace
that he is entitied to the ciaim which he makes, if he fails in

-this respect the ueakness in his adversary 2111 noi: avai.l his.

in the cage of 3_'. A. Kojo IT vs. Os K. Bonsue ea:zd anor. m
the Privy Council has suggested that 'when it is difficult to say
which of twmehng stnrles 15 true, the maat uay of fese}_mg
the c:onfh.ct is:

*fo test the traditional history by referemce to the

fact in recent years as established by evidence and

hyseezngﬁncheftxnmmp&t:ag histories is the more .
pr:obabie.

See also mmuni Abuduizi v. Bomotu Manue 10 H.2.C.A. 372 8 174,

-If one-‘were to give & strict interpretation to the warc_is wccapeting

-hlstnr:.es" go*s case, supra, one is bound to bhold that szace

the hzstary given by the ?iazntlff has been re;e«:teé, there is im
fact nothing ieft o mte with the Defeﬁant*s history. However
it must be emphasised that the Court is net concernsd merely with
the legal technicality of the matter but in seeking to discover the
truth and in reaching the heart .of the matter. Since I a= nq’.:_' sa-

+isfied with the traditiomal history given by either side, I shall

now coansider the acts of eunersh-ip pleaded by the twe pariiss. In
the Statesent of Claim the Plaintiff relies o = Iarge extent on

the following acks: ,

1. That they have cult:ﬁratm the Iand and piantad cotoa,
kolanut and other food f:ra;is onr it - paagrapi:s 8 and
10 of Statement of Claim.

2. That they placed tenants on the land and collected-
' yearliy i_:riht_:tes from them - {paragraph 3).

=3_. ¢ '«-hai:' the ruins of the old settlemests of the plais-
: i:lffs are on the land - {paragraph 12j. .

A - -'i‘hai: the sh:éines worshipped by the Plamtlff *s ances-
- tors are on the land. - {paragraph 13}. . :

The Defeﬁéan’i: alsa avers ‘.:hat after his ancestnrs hasi sett}.ed on

the land, - they z:nli:\.rated 1t and grantsd portions nf it fo s&w..ral

tenants.
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Ia the Case of the ?tli Pela,

there for 2g Yéars,
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How Afufu bush is not showm on the Plair-i:iff's plan Exhipit
{Although Afife yiiz is indicated ip the west} and when »

ness was presssd &o S8y where hls farm Bas, he said it was about
one mile from Gjii_:utﬁ Village ~ thig again
eastern side of the land in dispute.

puis his farm on the
Chief Aruwa #th P.W. said
that his farg is at' itadidke. Neither the name of this mrtaat
witness nor his fars is indicated ot the Plan {although he

the Su.*vey&r- roupd the Iand),

took

but I assume that Itaclioke Farm

" should- be the arss aroond Otaloke vlilage or Otaloke Rock as shown

" the eastern boundary of the 1amd in dispute. The witness also
said that the Iruns gave lam:l to several tenaats from ikare, E
and Ikaram, but be did mot tei: the Court who these tenants were
and where they fard, nor were the tenants iIndicated on the pian.

- One of these teaani:s was saia Lo be aAlhaji Ejigbo to whom Caier
Aruwa®s father gave Some” land to Cromoscke. {Oromosoke stream is

shown on the western side of Ehe lang im dispute bue aihaj: B B33 igbo
'S name Is mnot indicarad therein nor was Ejigbo himseif called i:cf

glve evidence. Lastly, Chief srowa =aig that he showed ths suyr—

also ha;ve -lz.ked to know ‘i!hethe; Bew shrines were set up in pilace
of the oid ones and where these are today.

However, the otixer two witnesses {8th ang Sth P.¥Ws.) whio gave
evzdence touching acts of omne:-sha.p were officials of the Akoko

Wwest Provisional aai:hority at Irun, but their evidence 856 not

advarnce:. the case of the Plalutlffs much further than the svidence -

of the 4th - 7ih Po.ls. The en.ﬂezace of the Sth PoWe Samuel ade—

cshtm was that Be, ‘as a Timber Inspe::tor, had been’ working in Irnn

bush since 1956 and has approved tise felling of timbér in this
bush. ﬁccﬂrda.ng o him the trees covereé by Bxh:s.b;_ts 3 -~ & were
'felled in AEEra bush across Ovinmo River and at ﬂtaieke. ACcOrd—

ing to the witness Awaru bush ®is across Oyinmo River snTpess: -
Lashigids sid_e". '
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said as fo2 lows:—

'I-h?vgi}eén-ts&uummsii. I S0 not know how ps: it 3
AWUru bush ig fear otaioke Viilage. This 3
‘Village &g Awuru Bush w

Again, this wouzg mean that all
those near the eastern ‘border of the

:

side of fne land ip dispute) 2 has bean there for gg ¥=Ears,_ i
That of tae secopg tenant 7ih p g 5
rock (this is on the South ang South-Bast of ihe l2nd in g3

" mi 9%h p.y. ‘whiose father establisheg the shakunm: Village oy the

a
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and the Gth D.W. the Oloka has a farm at Okatedo on the South— =
gast of this lasd. - _ . '
g‘ ; : After giving due consideration to all. i:he evidence Fed, I

4 . accept the evidence of fhe Dsfence witnesses that-they have car"z.ed
+ ' out the various farming activities stated bg them on the Iand. * I

am satisfied that in the past, both the Iruns and the XImessi people

- of the Plaz_ut:mff himself was that the ﬁ}:nm pecple and i;ashlg;l.ﬂx

S i A A A B BT m

blished themselves over a large portion of the land in dispute as

indicated on their Plan. -Indeed, so firmly have they established

able to say that the village of Ckatedo (irn the east) is now in

Gboyin District Council of which Imessi is a part - See W.N.L.R.

No. 21 of 1562. .I alse £iné that the Irun peoplie have been on the

land and cultivated parts of it, but the evidence shows that their

themselves that even one of the Plaintiff's witnesses 8th P.W. was. ‘

have Joa.ptiy ‘caltivated the land in dlspate. " In fact the evidence 5

” pecia, planted kolamuts, 'cacoa and palm trees on the land in d:.spute.-
: ‘Oon the evidence before me, I £find that the Imessi people have estae

"activities were confined to the immediate borders of their town, et

- on the castern side of the land in dispute.
In the case of EXpo ¥. I i:a 11 %.L.R: 58 it is said thai:

win-a claim far a decree of declaration of title, the
onus is on the ?Iaz.m:iff toc prove acts of ownership

extending over =z sufficient length of time, numerces
and :positive encugh to warrant the inference that the

g A AP e TR T

plaintiffs- were exclusive ocuners.®

In my view, the Plaintiffs in this ‘case cannot be said to be exclu- .

sive owners, since in-my iﬂégﬂeﬂ?: they jointly cultivate the laid

in dispute with the defendants.

L e T s

-

"in disputé lies in Detween the fwo towms,” Irum and Imessz-.aad- i

'5 - '- doesnotappearthattherehasheenaaydefinedmazyhetueeﬁ
. them.. In conseguence fazuez:s from both sides have entered into

y vacant partlms of It and cnit:.vated iks.

2| SR e AR - A -

I have already neteé earliier on in this Judgamenit tizat “the Iand :
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5 ghink that a lot ef- prefii:less Ixtz.gatian would be. prevented

":_segnestmefthebamﬂaryhetueenthemmmere-
to i:he Bmmdary"s Cmss:.on for- aﬂ]ud:f.catim. I hape

iF

ferred
zh=t Counsel’ “fm: fhe partm will expla:m the full 1nplicat1ws

of this step o ti;eir cli.eats- ’ Lo

Betnatasitnay,Ianmbletem&émtheevx&&caf
f the.

the Plamtiffs are the exclusive ouners of

'be::ore me that
thgi_r claiz for title fails

land :m ﬂzspnte, Vam in camequance,

'_ and 11: is amco::élng}.y élsmissed.

For the same reasom, the m;mcucn snught will be refused.'

- - -

. {Sgd.) {E- B. CRAIG),
JEPGE .
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