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IN.THE COURT OF APPEAL
EKITI JUDICIAL DIVISION
i " HOLDEN AT ADO-EKITI
ON WEDNESDAY THE 5 5™ DAY OF DECEMBER, 2012
EFORE THEIR LORDSHIPS:

!_5______,______.___.___—

IMI OLUKAYODE BADA - .- JUSTICE, COURT OF APPEAL

;i__,_______._w—

EJEMBI EKO = - < JUSTICE, COURT OF APBEAL

MODUPE FASANML

‘MODUPE FASANMI i JUSTICE, COURT OF APPEAL

CA/AE/69/2010

BETWEEN.

- 1, OBAADEYEYE OLADIMEII

~ {The Onimesi of Imesi EKiti)

2. - CHIEF SOLOMON BABATUNDE ADEGITE APPELLANTS
' (The Emila) '

AND G &

(:H"'IE'F NOAHA.AJAYI - - ~- - - RESPONDENT

{The eore of Imesi EKiti)

;‘;‘1

fi‘ zf $x

JUDGMENT

iDELIVERED BY JIMI OLUKAYODE BADA, 3.C.A)

ThlS is an appeal again-" the Judgment of High Court of Justice,
Omue* Judlmal Division in Ekiti State, in Suit No: CL!S.‘I.ZZOO -
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“Briefly, the facts of the case are that the 1% Appellant is the
Tradltxona! Ruler of Imesi-Ekiti and the prescribed authority of the
town The second appellant is the Emila of Imesi-Ekiti.

 The ,Respondent, the Oore of Imesi-Ekiti instituted the action at

the lower court against the Appellants and claimed as follows:

: "(a) A declaration that by the history, native
; law and custom of Imesi-Ekiti, the plaintiff
is a High Chief, a Kingmaker, one of the
At Iwarefas in Imesi-Ekiti, fifth in rank to the
364, . Oba and head- of Oke-Ode Quarters of
e Tigi - Imesi-EKiti. s
.~ + & (b) Aperpetual injunctive order restraining the
" S first defendant, his agents, servants and
| _ pﬁﬁes from denying plaintiff, in any

i : | p b T ; 1 8 3 3 1 . "
n
;
5

manhet; at any time and in any place

_iﬂ/hatsoever, ané’ of the benefits, honour or

perquisites appertaining to .the plaintiffs

' e _ title by the history, native law and custom

: of the title.

(c) An order on the first defendant to de-
-recognize second defendant as an Iwarefa )
-Chief and head of Oke-Ode Quarters,
Imesi-Ekiti but to restore him to his
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traditional position of an ordinary chief
under plaintiff. _ '

. (d) An 'qrder restraining second defendant
o SRR from parading, styling and calling himself

e an Iwarefa or head of Oke-Ode Quarters,
Imesi-Ekiti and taking any  benefit
appedafning thereto but to confine himself

: to his minor title under plaintiff”. '

At the conclusion of hearing, the learned trial Judge in his
Judgment granted the plaintiff's cla:ms It is against this judgment
that this appeal was lodged.

The learned counsel for the Appellants formulated f‘ ive issues for
determmatlon of the appeal. The issues are set out as follows:
(i) Whether it was proper for the learned trial
Judge to have suo motu struck out
Exhibits A23, A24, A25 and letter dated
9/11/99 attached to A34, and A36 on the

‘ ground that the said Exhibits did not
A ‘contain illiterates jurats.

B e (7)) Whether the lower court was not wrong for
= f 3 -ltS failure or refusal to attach probatlve _

Ha, value to 1933 Weir Inte/kgence Report.
¢k &sw b “admlited as Exhibit A19 or A48 before the
G lower court. - | |
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@ .



o 2 o = — R 1
4 . . -
. # i l
i ¥

T r

(i) Whether ﬁom the totality of pleadings and
evidence on record, it can rightly be said
that the respondent is an Iwarefa, and 5”"
in Rank to the 1* Appellant.
(iv) Whether it was rfght for the lower court to
have de-recognized the 2™ appellant as an
| Iwarefa and head of Oke-Ode Quarters in
i view of the convincing evidence both oraf
il ol | and documentary placed before the lower
| court by the parties,
(v) Whether the trial court exercised its judicial
discretion properly when it granted all the
declaratory and injunctive reliefs sought by
the Respondent,”
The learned’ counsel  for the Respondent in his own case
formulated ‘three issues for the determination of the appeal. The

sssues are set out as follows:

(1) Whether the learned trial Judge rightly
struck out Exhibits A23, A24, A25 and the

"' letter dated 9/11/99 attached to Exhibits
" A34 for being inadmissible in law. WGy A%
(b) Whether the learned irial Judge #as n?ht
not to have attached probative value to



S Exhibits A19 or A48 the 1933 Weir
B Intelligence Report. |
() Whether the Respo}vdent proved his case
w R as to entitle him to the reliefs grarted him
by the learned trial Judge.
~ * At the hearing of this appeal the learned counse! for the

s Appellants wrote a letter for adjournment.

The learned counsel for the Respondent opposed the application

~ The application for adjournment was refused by this court on the

grouﬁé:f‘ that learned counsel foi the Appellants (Bamidele Omotoso &

Co.) explained the- reasons for his absence from court but did nor

éxpiaig the reasons: for the absence from court of other Counse!
workmg in his chambers.

" "See: ADEKA VS VATIA (1987) 1 NWLR PART 48 PAGY

134, A.
©The appeal then proceeded for hearing.
“: ieamed counsel for the Respondent referred to the

_ Respbﬁdéht’s brief of argument filed on 31/10/2012. He acopted the

said 'b’ﬁef{ as his argument in the appeal and urged that the appeal b
dismxssed

Pwsuant to Order 9, Rule 4 of the Court of Appeal Rules 2011,
theagappeal was treated as being duly heard since all briefs have been
filed: - - .
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I . have carefully eyamxned the - issues formulated for
detennmat:on on behalf of th~ parties in this appeal and it is my view
that tbe issues formulated o behalf of the Respondent encapsulate
the 1ssues formulated on behalf of the Appellants.

” In the drcumstance, I hereby adopt the issues formulated for
the determmatlon of this appeal on behalf of the Respondent.

ISSUE A'

Whether the le--ned trial Judge rightly
iﬂ_!_(_.‘k out Exhil s A23, A24, A25 and
.. the letter datr- 9/11/99 attached to
m, { Exhibits A34 -nd A36 for -being
o inadmissible in 1--v.

.,'-_'Bf‘-' 5 3
;w’ 9 T

The Ieamed counsel for the Appellants in his submission stated

h‘% Ar “— M

that tpe ,lower court struck c::< Exhibits A23, A24, A25 and the letter
dated 9,[11/99 attached to £ ibits A34 and A36 on the ground that

‘4 ,$ ‘v-i-w-r

‘the said Exhzblts did not cont: - Illiterates jurat.

| 4

iée argued that nonc i the parties in this appeal raised
Gb]ECth!’l against the auther’ ly of the contents of the said exhibits.
¥ He" went further that thc -id Exhibits were tendered by the
Respondent ;

He submitted that the . :e of :Ihteracy is & questzon of fact to
be dec:ded ebJectively on t*~ evidence presented to the court. He



s s
¢ -
.

o T :

zl e

'wé

__relzed on the case of — FRANCIS ANAEZE VS ANYASO {1993)

_—_____._.__———-————”——“'-"“_'-—-—H

NWLﬁ PART 291 PAGE 1 at 22. -

He went further in his submission that striking out of the said

;Exhib'ts particularly Exhibit A24 authored and tendered. by the

Respondent has occasioned a mzscamage of Justice. He stated that if

jthe lewer court had attached probative value to Exhibit A24 it would

‘have amved ata different conclusion.

-He relied on the case of FRANCIS ANAEZE VS UDE ANYASO
L&QEEA_)_

He finally urged thlS court to resolve this issue in favour of the
Pegipefﬂah’cs.

Ehe learned counsel for the Respondent referred to Sectlon 3 cf
the Iﬂiterates Protection Law of ‘Ondo State as applicable to EKid

'=Staﬁé*n He submitted that it is mandatory that the Exhibits under
doﬁs%deratlon ought to have contained Illiterates Jurats, the absence

------

; of wﬁfch imade them inadmissible.

s m l:ie relied on the following cases:
.SCNJ PAGE 40 af 57.

‘ i f*"EZEIGWE VS AWUDU 12008[ 11 NWLR PART (1097 1997"

. _‘PAGE 158 at 178B.
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He went further in his submission that the lower court rightly
struck out the Exhibits having found them inadmissible
r;otwithstanding' that they were originally admitted.

Learned counsel for the Respondent submitted further that the
striking out of Exhibit A24 by the lower court has not in any way

occasioned any miscarriage of justice since same would not have

affected the decision of the learned trial Judge in any way.

He urged that the issue be resolved in favour of the Respondent.

It was contended on behalf of the Appellants that the learned
trial Judge wrongly struck out Exhibits A23, A24, A25 and the letter
dated 9/11/99 attached to Exhibits A34 and A36 on the ground that
the said Exhibits did not contain Iiliterates Jurats.

On the other hand the learned counsel for the Respondent
submitted that the learned triz! Judge rightly struck out the s2id
Exhibits for being inadmissibie.

It is in evidence that Exhibit A23 is the Onimesi-in-Council’s
letter dated 22/8/88 addressed to the then Ondo State Government of
which the subject matter is the inclusion of the Respondent zs an
Iwarefa in Imesi- Ek|t|

Exhibit A24 dated 7/8/80 is about ccnfﬂrrrent of Osigun
Chieftaincy title on members of Asemo, Ojumu, Aribc and Owagonri
families of Imesi-Ekiti.

Exhibit A25 is a letter of warning dated 27/9/97.
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The issue under consideration is whether the learned trial Judge
rightly struck ou£ Exhibits A23, A24, A25 and the letter dated 9/11 199
‘attached to Exhibits A34 and A36 for being inadmissible in law.
Section 3 of the Illiterates Protection law of Ondo Stste as
applicable to Ekiti State provides as follows: -

"Any person who shall write any leiter or document

at the request, on bepalf or in the name of an Vv

illiterate shall also write on such letter or other

document his own name as the writer thereof and

‘his address, and his so doing shall be equivalent to

a statement. -

(8) That he was instructed to write such letter or
document by ‘the person for whom it purports
to have been written and that the letter or
document fully and correctly represents fis
instructions; and ‘

(b) If the letter or document purports fo be
signed with the signature or mark of the
Hliterate person, that prior to jts being so
signed. It was read over and explained fo the
illiterate person and that _z‘hé signature or
mark was made by such person.” | ;

e

The position of the law is that non-compliance with the
requirement of the law i.e. Iliiterate Protection Law does not render a
| g
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'I document void but only voidable at the instance of the illiterate
person In other words, the absence of a jurat in a document sxgne’1

" by an illiterate does not render the document null and void.

dl Sce: WILSON VS OSHIN (2000) 6 S.C PART III PAGE 1.

| I A careful ;ferﬁsal of the Record of Appeal would reveal that none

| ' of the parties or authors of-the said Exhibits raised ary objection

| l against the authenticity of the contents of the said Exhibits which

| ’. ‘were tendered through the Respondent.
Also the Respondent who testified in English Language did wot

,,,,,

l. deny the fact that he sighed any of the Exhibits.
It is my view that it is only an illiterate person that can raisz
h ob;ectlon against the authenticity of any document purportedly signs~
| by him and no other person. Furthermore, the Iliiterate Protectis
'fh Law is designed to protect illiterates from exploitation by being mar=
| to sign or acknowledge a writing or document which does not bear
; out t_ﬁeir real intention.
h See: ANAEZE VS ANYASO (Supra).
. Furthérmore, the -said Exhibit under consideration should have
h been, read as a whole, if it was not struck out the lower court would
y  have arrived at a different decision. This is because the consideration
h of the said Exhibits along with the other Exhibits'woulqﬁ have given the
trial court a broad perspective of ‘the whole situation under

i conSIderation

10
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In \}iew of thé foregoing the learned trial Judge was therefore

‘wrong in striking out the said Exhibits A23,-A24, A25 and the letter
attached to Exhibits A34 and A36 for being inadmissible in law.

This Issue A is therefore resolved in favour of the Appeliants
against the Respondent.

= I
e

ISSUE B:

Whether the learned trial Judge was

right not to have attached prcbative
value to Exhibit A19, or A48 the 1933

Weir Lntelliqence Report.

The learned counsel for the Appellants stated that both parties

in this appeal tendered in evidence Certified True Copies of the 1933
_ Intelligence Report at the lower court. Appeliants tendered the report

and it was admitted and marked as Exhibit A48, while the Respondant

. tendered the same report in evidence and it was admitted as Exhibit

A19. '
. He submitted that the Intelligence Report is relevant in that it is
a public document. He relied on the foliowing cases: -

= NTEOGWUILE VS OTUO {2001) 15 ﬁWLR PART 738 PAGE
58 at 91 PARAGRAPH C—F.

e OYENUGAs VS I.C.L {1991) 1 NWLR PART 168 PAGE 415

at 422.

11
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The learned counsel for the Appellants stated that the
Réspondent is not an illiterate. He referred to page 73 of the Record
of Appeal where he (the Respondent) gave evidence in English.

It was submitteq further on behalf of the Appeilants that the
lower court was wrong when it relied on the evidence of the
Respondent to vary the said Intelligence Report.

Learned counsel for the Appéllants finally submitted that if the
trial Judge had attached probative value to the Intelligence Report, he
would have arrived at a different conclusion. |

He then urged this court to resolve this issue in fav_our of the
-Appellants. -

~ The learned counsel for the Respondent submitted that the
learned trial Judge was right for not placing much reliance on Exhibits
Al9 or A48. He went further that the evidence proffered by tho
Appellants is coritradictoryt

- He relied on the following cases:

- ONISADU VS ELEWUJU (2006) 13 NWLR PART 50°
: 517 at 529 — 532 PARAGRAPHS G — ¢

- ODI VS IYALA (2004) 8 NWLR PART 876 PAGT 733 at
- . 308 PARAGRAPH E ~ F.

i

-._Z!

1 PAGT

e

Learned counsel for the Respondent submitted that Appellants’
ewdence Is contrary to the Intelhgence Report.”

He s_ubmttted further that once a document or previous
document is found to be inconsistent with the evidance at the trial the

12



IR EEEREEEERERERRERRRBRRBRER

correct approach is that the court should not merely be directed that -
the evidence given at the trial be regarded as unreliabie but should

‘ a;lso‘ be directed that the previous statement whether sworn of

unsworn, does not constitute previcus evidence on which the court

can act.
He relied on the following cases:

. BAKARE VS BELLO (2003) 17 NWLR PART 848 PAGE 154

at170 - 171 P. PARAGRAPHS G — A.

L MADUGBUM VS NWOSU (2013) 13 NWLR PART 1232

PAGE 625 at 648.

- ODEJIDE VS FAGBO (2004) 8 NWLR PART 37 PAGE

- . NWANKWO VS ABAZIE (2003) 12 NWLR PART 834 PAGE
381 at 422 PARAGRAPH A — H.

He finally urged that this issue be resolved in favc.z.f:r nf the
Respondent. '

In this appeal, both parties, that is, the Aopellants anc the
Respondent tendered the 1933 Weir Intelligence Report as Exhibits
A48 é_md A19 respectively. Therefore, the said report is important to
both parties. = In

Tﬁe said Exhibits A48 or Al19 is a public document under
SECTION 102 OF THE EVIDENCE ACT 2011.

The above mentroned Exhibits were authored by a Pubiic Officer

 as far back as 1933. It showed the hierarchy of Chiefs in I;nesvtkﬁa.

It recognized the 2™ Appellant as the head of Oke-Ode Quarters and

13
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as an Iwarefa and placed him as the 4™ in rank among the Iwarefas
-or High Chiefs and 5™ in rank to the 1% Appellant. |
In the case of NTEQOGWUILE VS OTUOC (SUPRA), the

Supreme Court held among others that: -

“4n Intelligence Report is a public document
made by a Public Officer and is presumed fo
contsin a true information and is admissible in
evidence. In the case of THE IRISH SOLCIETY
VS THE BISHOP CF DERRY 32 CY & F 641 7
at 668 (See: 8 E.R 1561 at 2.15731) MP.
BAROH PARKE, said:
“In public documents made for the

information of the crown or all the King's
subjects who may require the information
they contain, the entry by a Public Officer
isrprésumed to be true when it is made,
and it is for that reason receivable in all e
cases whether the Officer or his successor
may be concerned in such case or not.”
“An Intelligence Report is a public document
under Section 109 of the Evidence Act and is
receivable in  evidence in appropriae
circumstances and given due consideration by

the court.”
14



Apart from the 1933 Weir Report i.e. Exhi bitS A48 or A19, there
is also Exhibit A24 prepared several years ago to which the
Respondent was a signatory. In the said Exhibit A24, the 2% Annaliant
was acknowledged as an Iwarefa while the Respondent w'as referred
to as Olojua.

It is trite Iaw that a document signed without corrpulsnn implies
that the person who subscribes his signature thereto rntc*zac his
signature to authenticate its contents and in the absence of
misinterpretation, the person who signed is bound by the legal effact
thereof. :

See the following cases: -

= MRS FARI VS FEDERAL MORTGAGE FINANCE L TD (2004)

ALL FWLR PART 235 PAGE 27 &t 55.

- ALHAJI ZEIN VS. ALHAJI GEIDEM (2004) ALL FWIR
PART 237 PAGE 457 at 481.

Part of Exhibit A24 reads thus:
"Whereas Osigun Chieftaincy is sixth in rank
to the Oba (Onimesi of Imesi Ekili) and one
of the Iwarefa (Hfgh) Chiefs of Imesi-Ekiti
The order of importance of these Iwarefa
_ Chiefs is as follows:
() KOLAYE
(i) ODOFIN IDOGUN
(i) :BALOGBO
s
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(iv) EMILA
(v) OSIGUN
(Vi) OFOJI AND OORE AS OLO7UA"
A careful consideration of Exhibit A48 or A19 as the case mav ha

on one hand and Exhibit A24 on the other hand would reveal thar the

¥

contention of the Respondent that the 2™ Appeilant EMILA waz
- slotted or smuggled into the intelligence report in 1933 cannot ne
'correc_t becauée the Respondent went ahead and appended his
signature to Ethxt A24 many vyears after ;x"ﬂmt A48 or A1S wrs
prepared

It would be recalled that the Respondent tendered in evidence
the two documents i.e. Exhibits A19 and A24.

A close examination of the Respondents’ pleading aiang xith
Exhibits A19 and A24 would reveal that the said Exhibits are contrary
o or at variance with the pleadings. In the dircumstar~. =
evidence proffered by the Respondent goes to no issue and ought
be discountenanced. See the case of CLANUDA VS TEMIVE
(2002) 2 NWLR PART 750 PAGE 21 AT 24 PARAGRAPHT G-I/

Furthermore, it is trite that documentary evidence is the hact

- evidence and extrinsic evidence cannct be admitted o contrazict
add, or vary the provisions contained in a document. '

See:- SECTION 128 (1) OF THE EVIDEMCE ACY 5’311
' In the instant appeal under consideration, the evidence of +h

Respondent that he, the EMILA was slotted or smuggled in the
: 16




Intelligence Report in 1933 cannot alter, add to or vary the content 51
. the intelligencé Report. The learned uial Jjudge was therefore wrong

to have rélied on the evidence of the respendent tc vary or alter the
Intelllgence Report.

It is therefore my view that the failure of the Learned trial Judes
to attach probative value to the Intelligence Report has occasi joned 3

; mlscarnage of Justice. If the Intelligence Report had been acco: rded

the status st deserved, the Respondents case would haVE‘: e

dismissed.
This issue No. B is resolved in favour of the Ap: aliants.

ISSUE C:

Whether the Respondent has nroved
his case as %o enablie him %o the

reliefs g- ranted him by the lLearned

trial Judge.

The learned Counsel for the Appeliants relied on his submission
on Issue B. And in addition he submitted that a Party :eeking
declaratory reliefs like the Respondent must satisfy the court that he

is' fully entxtled to the exercise of Court’s discretion in his favour by

~ adducing cogent positive evidence in pi roof of *his claim.

17
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He relied on the case of: - AJAGUNGBADE II1 VS ADEYELU

 II_(2001) IT NWLR PART 738 PAGE 126 AT 391-192
- PARAGRAPH G - C.

He submitted further that the Respondent failed to discharge the
burden of proof on him. He referred to Exhibits A4, A23, A24 and AdZ
all of which he said were tendered against the interest of the
Respondent in that they did not support the Respondent’s claim

He rehed on the case of:-

- NWUDINJO VS DIMOBI 12306L_ 1 NWLR PART G631 F
.~ 337—338 .

-  ATTORNEY GENERAL ENUGU S STATE VS AVOP PLC (1595)
6 NWLR PART 399 PAGE 50 AT 136-121

It was submitted further on behalf of the Appe!la”ats that oral
evidence cannot alter, vary, subtract from or add to the contents of a

-

s"r

written document.
He stated that the intelligence Repcrt recognized the Second
Appellant, as an Iwarefa and head of Oke-Ode Quarters, Imesi-Ekili

~ fourth in rank among the High Chiefs and fifth in rank to the 1%

Appellant.
He went further in his submissions that the pleadings and

evidence of the ‘resbondent are contradictory. And a claimant for a
declaration‘ will '—fail where the evidence adduicec-is contrary o his
pleadings.

He relied on the following cases:-

18



241 AT 273 PARAGRAPHS A-C.

" ALAO VS AKANO (2005) i1 NWLR PART 555 PAGE 150
AT 178 PARAGRAPHS C-D.

Learned Counsel for the Appellants finally urged this court t©
resolve this issue in favour of the Appeliants.

The Learned Counsel for the Respondent in his own submission
adopted his submissions on issues 1 & 2 and further submitted the
~ Appellants conceded and admitted that the Responcent s &
kingméker. He submitted that what is admitted needs no further

iproof. He relied on: - NIGERCHIN IND. LTC VS CLADTHIN
‘(2065) 13 NWLR PART 998 PAGE 536 AT 552 PARAGRAPH A.

He stated that the counsel for the Appeilants argued that the

- Respondent is not an Iwarefa and relied on Exhibits A4, A23, A24 and

A42 A19 or A48 in proof of the same.
The Learned Counsal for the Respondent relied on Exhibits 24,

- A22, A3, A6, A7, A8 A9, A10 Al1, A12, Ai9, A24, A26, A28, A33, A37,

A39, A46 all of which he said confirmed the Respondent as an Iwarefa
in Imesi-Ekiti. He went further in his argument that as a result of the

- available evidence, the learned trial judge found in favour of thz;

Appeliant. He aiso referred to thé evidence of PW 1 Exhibit Al which
he said places the Respondent far and above 2™ Aosei!ant

He- stated that in view of the evidence and Exhibits referred o

above, that the learned trial Judge’s findings were based on conciels

19
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Iand definite evidence. He urged this court not to disturb the findinas
~ of the lower court. o
He relied on the following cases:-

II -~ KWANKWO VS FRN (2003) 4 N'WIR PART 808 PAGFE §
' 30-31 PARAGRAPHS A-G.

s am

li ADEJOLA VS BOLARINWA (2013) 12 MWIR PART 71261
PAGE 38G AT 398 — 39S PARAGRAPHS G-C.

l He also referred to 1933 Weir Intelligence Report which the
FAppe!lants made heavy whether about was subject of attack in 27
l[ further amended statement of Defence. It was contended that the

[l no court will atlzach any probat:ve vaiue to such z report.
| He urged this court to hold that the trial Judge was right, not i
'~ have attached probative value to the Intelligence Report.

il v

report contained anomalies. He argued that in view of the ancmaiizg:

It was also contended on behaif of the Réspmde'lt that:-

(i) Appeflants admitted that Respondent 15 a
kingmaker g

(i) Appellants admitted and confirmed that the
Respondent is an Iwarefa. He referred fo
Exhibits Al, AZ, A3 and A4,

(i) DW+4 Chief Adesoye Ajayi alsc cdmfzz‘md Hhat ﬂm
- Responident is an Iwarefa.

20
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' ‘ Leémed_ Couhsel for the Respondent submitted that the ahove
i _ facts are admission agéinst interest which are fatal to the Appellants
as they supported the case 'of the Respondent.

F' | 'He finally urged this Court to hoid that:-
F. (1}  No injustice was done fo the Appeliants

o' (§) The discretion was rightly exercised : by the
F. Learned trial Judge
F. (i) That the Leamned trial Judge rightly accepted

and acted upon oral and reliable evidance

" _ -available to it in arriving at his decision.
l. _ In view of the foregoing he urged this court to dismiss the

l . appeal.

I have earlier in this judgment referred to the claims of the
Respondent at the lower Count. The claims are for declaratorv -arz':!
injunctive reliefs against the Appellants. It is trite law that a partv
séeking a declaratory relief must satisfy the court that he is entitlad to
the exercise of the court’s discretion in his favour by zdducing coosn:
and positive evidence in proof of his claim. He must rely o~ 7 .=

s

strength of his case and not on the weakhess of the defence.

AJAGUNGBADE III VS ADEYELU II (SUPRA),.

In this appeal under consideration it is necessary to consider the

following facts in order to arrive at a just conclusion:

o K

o | i
ai
"



(1) The Respondents statement of claim paragraph
2 has- it that his predecessor-in—office was
“ s demoted to 7 position to the 1" appellant.

(2) The Respondent testified that he was number 6
in rank then in 1933.

(3) Under cross examination he admitted that fe
was restored as No. 6 in the Intelligence Repoit.
He also testified that his father died 20 yea:rs
after he was demoted to the 7 rank by the 1%
Appellant’s predecessor in office.

(4) He admitted on page 94 of the Record that the
2" Appellant is an Iwarefa. |

£ (5) As I stated earfier under Issue B, the order of
importance of the Iwarefa Chiefs is as follows:-
(i) KOLAYE
(i) ODOFIN IDOGUN
(iii) BALOGBO
(iv) EMILA

(v) OSIGUN
(vi) -OFOJI and OORE as OLOJUA

BE B BE BN ER ERX BR B BN
! 1}

“(6) The Respondent was a signatory fo Exiibit A24,
a document made several years prior lo the
institution of the Respondent’s suit. 5 3

It is in evidence that the Respondent tendered Exhibits A4, A22,

A23, A24 and A42.

]

) e e
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Exhibit A4 was a letter written by Oke-Ode family of Imesi-Ekili
" to the 1St Appellant, Paragraph 2 read thus:- |
“This is an issue which was brought to your
knowledge about 2%z years ago and since then
nothing positive has been said by you on the
jssue. As a follow up the Repressntalives of
Oke-Ode family met you on the same [ssue on
22/4/83. That meeling with you afforded us
the opportunity to know your stand among
others that: -
(1) Iwarefa cannot be seven.

(2) That Oke-Ode quarter cannot have two
- Iwarefas.

j

‘ (3) That Qore chieftaincy title is a special class

‘ - A full reading of the said Exhibit A4 wouid reveal that EMILA the, _
2" Appellant has- always been an Iwarefa, and head of Cke-Ode

q quarters of Imesi-Ekiti. '

‘ Exhibit A22 was a letter written by the 1* Appellant to the

Mlﬂlstl'\/ of Local Government and Chieftaincy Arfalrs on 10/3/88
- tendered in evidence by the Respondent showed that Chief Oore is

the Olojua for all Imesi chiefs, he has always been @ member of Imesi

Kingmakers but not a member of the Iwarefas.
' 23
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I, ' 22/8/88.

Exhibit A23 was a letter written by the Onimesi—n—Councit o

~
—

The said letter showed that the six high Chiefe i.e. Iwarefa ~

i l imESi are:-

(1) Kolaye .

(2) Odofin

(3) Balogbo

(4) Emila

(5) Osigun

(6) Ofoji
The Oore was not described as an Iwarefa but plays the role of
chief servant to the chiefs in their meetings.

Exhibit A24, to which the Respondent is a sigratory, s in
agreement with Exhibit A23.

All the Exhibits referred to above were tendered in evidence by
the Respondeht but they did not support the Respondent’s Claims. In
fact they are all against his interest. The position of the law is that a«-
party such as the Respondent who has tendered documents which
were admitted as Exhibits would at the conclusion of trial sail joyfuiv
with ‘it in a boat of victory or sink sorrowfully with it in ¢ boat ¢’
defeat. He cannot be a beneficiary of both at the same time. See the

¢ following cases:-

- ONWUDIN3IO VS DIMOBI (SUPRA)

24
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A

B - \TTORNEY GENERAL, ENUGU STATE
(SUPRA) ' ks

** There is also the evidence that the Respondent’s Predecessors in
office was demoted by the 1% Appeliant’s predecessor in offica. The

position was the same when 1* Appellant installed the Responcent as

Oore in 1975. He did not protest then. He consented to the injury.
ecessor in title did not complain but the

Also the Respondent’s pred
when he hel”

Learned trial Judge substituted his opinion, for evidence

on page 195 of the Record thati-
"It may be said that his father who Wa5

demoted from the 4" Rank in I warefa to 7
position did not object or we can go fo the
extreme that he probably did not chalienge the
" demotion in Court. BUE clearly in those y2ars,

litigations were almost alien to Ekiti or wher2

" there were some, they were far apart. It seems
) fo one those were.not the years that @ person e
. would have the temerity to challenge the

decision of an Oba.”
1 agree with the submission of Learned Counsel for the

* Appellants that a Court cannot substitute its opinion for evidence. is

is my view that the trial Courtf resorted to speculation as against

evidence on record. A Court should refrain from indulging . In

' gpeculation as it is not part of judicial exercise, but mere QUESSWOTK.
| | 25
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LTD (2002} 8 NWIR PART 778

§ see: ACB PLC VS EMOSTRADE LIZ

PAGE 501 AT 517 PARAGRAPH D-E

H Consequent ypon the foregoing, I is my View that the
ead evidence at the trial in proof of what was

u; Respondent faded tol
of claim. See:- ALAO VS LKANOC (SUPRA

l averred in the statement
! This issue (C) is also reso\ved in favour of the Appeiiants against

ﬂ I the Respondent.
I With the ResO
F ' favour of the Appellants and again

! I therefore succeeds and itis allowed.
In the result, the Judgment of the lower court delivered on

!| 21/4/2009 is hereby set aside and n WS place e
l Plalntnff/Respondents claim is hereby dismissed.
Each party chall bear his Own cost

etween the parties.

JIME Gt BK.&YODE BADA
JUSTICE, COURT OF APPLS

+ the

igsues in this appeal N

jution of all the three
naal

st the ResDOi ndent the ADPE

in order 1O promsie

reconcﬂiatlon b

I COUNSEL:
ntation for the Appeliants M 23R

" No legal represe
nmoroti for the Respondent. \ }\ o\
i
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CA[ AE/[69/2010

_E_;EﬂBI EKO, JCA
My Iearned brother, J.0. BADA, JCA had avai!ed me, befere now, the

judgment just delfivered in its draft form. 1 completely agree with his
f ) analyses of and conclusions on all the issues in the appeal in the said

-

! ; judgment.

Let me, by way of complement; add that the jearned tria! judge was

- in error to have struck down, uninvited , Exhibits A23, A24, A25 and the

.E Ietter dated 9% November 1699 attached to Exhibits A34 and A36 He did

? | this ex gratia on the ground that these documents cont@in no illiterate

o Ez'Jurat ‘None of the parnes ob]ected to the admzsszbshty of these documents

ol 3% in evidence. None of them also challenged the authenticity of the said

; documents The adm:sabtlzty of any piece of evidence is determined by its
- ] relevancy.

| It is no business of the court to take over the role or function of the i

3

l’ B counsel for one of or all the parties in litigation before it. The court at &

& times must maintain a studied impartiality to all parties and in all matters
' before it in litigation.
A party against whom a piece of evidence, that is so damaging tc his

2 cause is being tendered in evidence, has a duty, by himself or through his



ﬂ
ﬂ

l counsel, to object timeously to the adm:ss*bihty of that piece of & r;de*wce.

' See OLALEKAN V. THE STATE (2001) 18 NWIR (PT. 746) 793 at po &5

! ,  and 823 If he fails to protest or object to such evidence at the trizi, he

(3]
)

' ; cannot be heard to complain about its admissibility at the appeal court. See

‘ ' ALARAPE V. THE STATE (2001) 5 NWLR (PT. 795) 78 at P. 100. In every

i l litigation the litigant is the best judge of his interest, and not the triai

{ ' judge. The judge, enjomed to always remain impartial, cannot perform this
! l | role without oﬁ‘ending the principle of impartiality.

I L | The I!hterate Protection Law is intended to protect the interest of the
l " illiterate person. The right under that statute is personal to ?he itiiteret

, ; fﬂt;

ll ' person He can waive it, as it is a pnvate right. See ARIORI V, ‘-’LFN"
L (o83 1sonirs.

f; ' The Respondent tendered Exhibits A1 (which also is Exhibit MS‘
and Exhibit A24. Exhibit A23 corroborates Exhibit A24. The documents are 5
hostile to the Respondent’s case. They do not, in t’neir contents, prove tha

| 3
; '

l Appeliants. The learned trial Judge should have, on the strength of the

case of the Respondent. On .the contrary, they prove the case of ths

’ overwhelmmg evidence, including these documents, ruied against tha

i

{ ' Respondent The documents, no doubt, constitute admission against the

| < . . 2
it R >
li '
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l _interest of the t{espondent: who produced them. The learned trial Judoe,
’ no‘rzethejess, .ru!ed perversely in favour of the Respondent agairist' the
Apbellants. That decision cannot stand. The judgment of the trial court in

: t!'ze Suit No. HCL/51/2000 delivered on 21 April, 2009 is hereby set aside;,ﬁ}
l I had earlier indicated my agreement with the judgment of my
! leafned brother, J.0. BADA, JCA, in this appeal. The said judgment,

i including all the consequential orders made therein, is hereby adopted by

I me.

—

iy
EJEMEBI EXG, ICA
SUSTICE, COURT OF 4PPEs:,

a.
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CA/AF/69/2010

MODUPE FASANML L.CA.

| I have read in draft the judgment just delivered by my Lord, J. C.
Bada, J.C.A.

I agree entirely with his reasoning and conciusion thit the apnar!
succeeds.- It is also allowed by me. I abide by the consequential orcszs

contained therein mclusive of costs.

MODUPE/FASANMI )
JUSTICE, COURT OF APPEAT,

P




